BEFORE THE STATE TAX APPEAL BOARD
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-----------------------------------------------------------
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)   ORDER and OPPORTUNITY

OF THE STATE OF MONTANA,
)   FOR JUDICIAL REVIEW



)
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)



-----------------------------------------------------------

The above-entitled appeal was heard on September 24, 2004, in the City of Whitefish, Montana, in accordance with an order of the State Tax Appeal Board of the State of Montana (the Board).  The notice of the hearing was duly given as required by law.

Robert Blickenstaff presented testimony in support of the appeal.  The Department of Revenue (the DOR), represented by Appraiser Marty Fregario, presented testimony in opposition to the appeal.  

The duty of the Board is to determine the market value of the taxpayers’ property based on a preponderance of the evidence.  The State of Montana defines “market value” as MCA §15-8-111.  Assessment – market value standard – exceptions.  (1) All taxable property must be assessed at 100% of its market value except as otherwise provided.  (2)(a) Market value is a value at which property would change hands between a willing buyer and a willing seller, neither being under any compulsion to buy or to sell and both having a reasonable knowledge of relevant facts.
The taxpayers are the Appellants in this proceeding and therefore have the burden of proof.  It is true, as a general rule, that the appraisal of the Department of Revenue is presumed to be correct and that the taxpayer must overcome this presumption.  The Department of Revenue should, however, bear a certain burden of providing documented evidence to support its assessed values.  (Western Airlines, Inc., v. Catherine Michunovich et al., 149 Mont. 347, 428 P.2d 3, (1967).  

Based on the evidence and testimony presented, for tax year 2003, the completion percentage for the new construction is 31%.  For the subsequent tax years, the market values are those as determined by the DOR.  The decision of the Flathead County Tax Appeal Board is modified in part and affirmed in part.

FACTUAL BACKGROUND

1. Due, proper and sufficient notice was given of this matter, the hearing, and of the time and place of the hearing.  All parties were afforded opportunity to present evidence, oral and documentary.  
2. The Board has jurisdiction over this matter in accordance with §15-2-301, MCA.
3. The property which is the subject of this appeal is described as:

Lot 10, Block 000, Grouse Mountain Estates Phase I and the improvements located thereon, County of Flathead, State of Montana, with a street address of 550 Grouse Ridge Drive, Whitefish, Montana. (Assessor #0000000975).

4. The taxpayer appealed to the Flathead County Tax Appeal Board (County Board), requesting the value be reduced to $176,019 for the land and $289,158 for the improvements, citing the following reasons for appeal:

Property is assessed at higher proportion of its actual value than are comparable properties. 

5. In its December 4, 2003 decision, the County Board denied the taxpayers’ appeal, stating:
It is the decision of the Board that this appeal be DENIED.  The DOR is ordered to make no change in the values shown.

6. The taxpayer then appealed the County Board’s decision to this Board on January 3, 2004.  The taxpayer cited the following reasons for appeal:
· Incorrect estimate by Department of Revenue of percent of new construction completed as of 12/31/02.  

· Property (land and buildings) assessed at higher portion of market value than comparable properties.  Therefore, 2003 appraised value as determined by taxpayer revised to $201,237 for land and $224,927 for buildings.

1st Issue – Completion Percentage

7. Construction for the residence began in July 2002.

8. For tax year 2003, the DOR appraised the land at $246,957.  As of December 31, 2003, the DOR determined the residence to be 55% complete. Based upon that completion percentage, the appraised value for the improvements was determined to be $426,130.

9. The taxpayer questioned the DOR’s completion percentage, suggesting 31% complete as of December 31, 2002.  The value indication for the improvements at 31% complete suggests a value of $240,182.

2nd Issue – Equity: Appraised Values of Comparable Property

10. The taxpayer requests that for tax year 2004, the property be valued at 80% of the DOR’s completed value:

Land
$246,957
X
0.80
=
$197,566

House
$774,782
X
0.80
=
$619,826


Total
=
$817,392

STATEMENT OF THE ISSUE

 
There are two issues concerning the subject property:  First, the percentage of completion as of December 31, 2002. Second, the ratio of assessment of 100% for the subject property and comparable properties being assessed at something less than 100%. 

TAXPAYER'S CONTENTIONS


Construction on the subject home began in July of 2002 and was completed in July of 2003.  In April of 2003, DOR personnel visited the house and concluded that the house was 55 percent complete for tax year 2003. (Taxpayer’s Exhibit 1, page 5). Mr. Blickenstaff disputed the completion determination regarding the roof, windows, exterior prime and paint, plumbing, electric system, heating, and insulation.  The evidence for this dispute can be found in photos of the house taken on December 20, 2002.  These photos show that the exterior and interior of the house and the roof were not finished, and the HVAC was not intact.  Mr. Blickenstaff contends that the percentage of completion, as of December 31, 2002, was 31 percent. These photographs were not presented to either the DOR or the county tax appeal board.  Thus, Mr. Blickenstaff requested that the percentage of completion for tax year 2003 be lowered from 55 to 31 percent.


Regarding the final appraised value of the house, Mr. Blickenstaff referenced the "workable criteria for concrete determination of discrepancy" set forth by the Iowa Supreme Court in Maxwell v. Shivers, (1965) 257 Iowa 575 133 NW 2d 709, 711, and adopted by the Montana Supreme Court in Department of Revenue v. State Tax Appeal Board, 188 MT 244, 613 p.2d 691 (1980), as follows:PRIVATE 

In order to obtain relief upon the grounds that his property is assessed inequitably, it is essential that the taxpayers prove (1) that there are several other properties within a reasonable area similar and comparable to his; (2) the amount of the assessments on these properties; (3) the actual value of the comparable properties; (4) the actual value of his property; (5) the assessment complained of; (6) that by a comparison his property is assessed at a higher proportion of its actual value than the ratio existing between the assessed and actual valuations of the similar and comparable properties, thus creating discriminations.  Mont., 613 P2d 691 (1980).



The ratio of his assessed to market value is higher than several homes sold in southwest Whitefish, in reasonable proximity to the subject, after the subject appraisal was completed as of December 31, 2002.  These four properties are summarized as follows (Taxpayer’s Exhibit 1, pages 12 and 13):

A comparison between the subjects’ physical characteristics and the comparables are as follows: 

	Comparable Properties
	View
	Year Built
	Square Feet
	Rooms. Bathrooms
	Quality Grade

	
	
	
	
	
	

	1
	River
	2000
	5,364
	7 / 2 1/2
	6

	
	
	
	
	
	

	2
	Golf Course Mountains
	2000
	3799
	8 / 3
	7

	
	
	
	
	
	

	3
	Lake Mountains
	2000
	4640
	9 / 3 1/2
	8

	
	
	
	
	
	

	4
	Lake Mountains
	2001
	4737
	8 / 3 1/2
	9

	
	
	
	
	
	

	Subject
	Mountains Partial Lake
	2002
	4090
	8 / 3 1/2
	9


The following table illustrates the ratio between the DOR’s assessed values and sales prices for the above comparable properties:

	Comparable Properties
	Closing Date
	Sales Price
	DOR

Appraised Value
	TRV/SP %

	
	
	
	
	

	1
	1/31/03
	$595,000
	$522,573
	88

	
	
	
	
	

	2
	8/1/03
	$630,000
	$511,300
	81

	
	
	
	
	

	3
	11/24/03
	$825,000
	$651,600
	79

	
	
	
	
	

	4
	10/23/03
	$1,600,000
	$1,022,087
	64


The actual property costs and DOR’s market value determination is 100%:

	2003 Total Appraised Value (DOR)

	   Land
	
	$246,957

	   House
	
	$774,782

	
	Total
	$1,021,739

	
	
	

	Actual Cost

	   Land
	
	$251,546

	   House
	
	$770,299

	
	Total
	$1,021,845


Mr. Blickenstaff asserts that the cost approach should be used for a recently completed house because a prospective buyer has the option to select a lot and build a house rather than pay a premium for a recently completed one.  This is particularly true for a custom built home.  

Mr. Blickenstaff concluded that he has met all of the criteria cited in Department of Revenue v. State Tax Appeal Board, cited above, to show that discrimination exists in the subject appraisal.  The above comparison shows that the average assessed to market ratio is 80 percent. Therefore, he contends that the subject appraisal should be reduced to 80 percent of the original assessment, to $817,392.  He also requested that the percentage of completion be reduced from 55 to 31 percent, as stated previously.  If he prevailed on the equity argument, the improvement value requested is $389,712.  If he failed on the equity argument, the improvement value requested is $487,139.  Mr. Blickenstaff included the following impact of his requested actions (Taxpayers’ Exhibit 1, page 15:)

	Reduce Total Appraised Value to 80% of Current

	Land
	$246,957
	X
	0.80
	=
	$197,566
	
	
	
	

	House
	$774,782
	X
	0.80
	=
	$619,826
	
	
	
	

	
	
	Total
	=
	$817,392
	
	
	
	

	
	
	
	
	
	
	
	
	
	

	Reduce Total Appraised Value to 80% of Current and Reduce Percent Completion on 12/31/02 to 31%

	Land
	$246,957
	X
	0.80
	=
	$197,566
	
	
	
	$197,566

	House
	$774,782
	X
	0.80
	=
	$619,826
	X
	0.31
	=
	$192,146

	
	
	
	
	
	
	Total
	=
	$389,712

	
	
	
	
	
	
	
	
	

	Only Reduce Percent Completion to 31%

	Land
	$246,957
	
	
	=
	$246,957
	
	
	

	House
	$774,782
	X
	0.31
	=
	$240,182
	
	
	

	
	
	Total
	=
	$487,139
	
	
	


DOR’S CONTENTIONS

For the DOR, Marty Fregario presented DOR Exhibit A, a document entitled “Land Sales Comparison”:

	Land Sales Comparison

	
	Subject
	Comp #1
	Comp #3
	Comp #3

	Location
	Grouse Ridge Drive
	Grouse Ridge Drive
	Grouse Ridge Drive
	Grouse Ridge Drive

	Size (acres)
	1.98
	1.98
	2.09
	3.65

	Appraised Value
	$246,957
	$246,957
	$252,677
	$250,348

	Sale Date
	March 1, 2001
	March 1, 2001
	October 23, 2001
	October 8, 1999

	Sale Price
	$250,000
	$250,000
	$220,000
	$235,000


DOR Exhibit B is a document entitled “2003 Full Reappraisal Value vs. Selling Price.”   Mr. Fregario stated that he verified most of the sales, with the exception of Comp #4 referenced above by Mr. Blickenstaff.  The sales referenced in Taxpayers’ Exhibit 1, pages 12 and 13, were also presented at the hearing before the Flathead County Tax Appeal Board.  In addition to the four sales discussed in Taxpayers’ Exhibit 1, DOR Exhibit B contains the following sales information:

	Closing Date
	Selling Price
	Reappraisal Value
	FRV/SP%
	

	3/4/03
	$399,900
	$375,400
	94%
	Verified

	8/1/03
	$450,000
	$319,492
	71%
	Verified

	9/1/00
	$1,050,000
	$1,089,000
	104%
	Verified


The DOR used the cost approach method of valuation and notes that its cost value is “almost identical” to the costs reported by the taxpayer.

Mr. Fregario stated that property values are increasing annually in Whitefish at a rate of 12 to 13 percent.  The taxpayers’ reported cost values, with the addition of level of property appreciation in the Whitefish area in recent years, is supportive of the DOR’s appraised values.
BOARD’S DISCUSSION

It is the opinion of the Board that the taxpayer has satisfactorily demonstrated, through testimony and through Exhibit 1, the appropriate percentage of completion for the subject improvements is 31% for tax year 2003.

Regarding the taxpayers’ argument in favor of discrimination, this Board relies upon the Montana Supreme Court ruling in State ex rel. Schoonover v. Stewart, 89 Mont. 257 (1931), that: “. . . And in no proceeding is one to be heard who complains of a valuation which, however erroneous it may be, charges him with only a just proportion of the tax.  If his own assessment is not out of proportion, as compared with valuations generally on the same roll, it is immaterial that some one neighbor is assessed too little; and another too much.”  

The appraisal of real property is an imperfect process as noted by the Court.  In Albright v. State of Montana, 281 Mont. 196, 1997, the Court said, “We recognize that the Department's method of assessing property and estimating market values is by no means perfect, and will occasionally miss the mark when it comes to the Constitution's goal of equalizing property valuation.  However, perfection in this field is, for all practical purposes, unattainable due to the logical and historical preference for a market-based method, and the occasional lack of market data.  Nonetheless, we conclude that the Department's interdisciplinary method--which utilizes the market data approach, the income approach, the cost approach, or some combination of these approaches--is a reasonable attempt to equalize appraisal of real property throughout the State and that it comports with the most modern and accurate appraisal practices available.

Finally, we note that in those occasional situations when, due to the inherent imperfections in the Department's market-based method, fair, accurate, and consistent valuations are not achieved, individual taxpayers can and should avail themselves of the property tax appeals process set forth at §15-15-101, -102, -103, and -104, MCA. (emphasis supplied).

This Board’s jurisdiction is solely on determining the market value of the property being contested.  The costs that the taxpayer incurred in this property are almost identical the total value arrived at by the DOR.  This Board has not been presented evidence that the taxpayer’s property does not meet MCA 15-8-111. Assessment -- market value standard -- exceptions. (1) All taxable property must be assessed at 100% of its market value except as otherwise provided. 
     (2) (a) Market value is the value at which property would change hands between a willing buyer and a willing seller, neither being under any compulsion to buy or to sell and both having reasonable knowledge of relevant facts.  (emphasis supplied)
CONCLUSIONS OF LAW
1. The State Tax Appeal Board has jurisdiction over this matter.  §15-2-301 MCA.

2. §15-8-111 MCA.  Assessment – market value standard – exceptions. (1) All taxable property must be assessed at 100% of its market value except as otherwise provided. (2) (a) Market value is the value at which property would change hands between a willing buyer and a willing seller, neither being under any compulsion to buy or to sell and both having reasonable knowledge of relevant facts. (b) If the department uses construction cost as one approximation of market value, the department shall fully consider reduction in value caused by depreciation, whether through physical depreciation, functional obsolescence, or economic obsolescence.

3. §15-2-301 MCA, Appeal of county tax appeal board decisions.  (4) In connection with any appeal under this section, the state board is not bound by common law and statutory rules of evidence or rules of discovery and may affirm, reverse, or modify any decision.
4. It is true, as a general rule, that the appraisal of the Department of Revenue is presumed to be correct and that the taxpayer must overcome this presumption.  The Department of Revenue should, however, bear a certain burden of providing documented evidence to support its assessed values.  (Western Airlines, Inc., v. Catherine Michunovich et al., 149 Mont. 347, 428 P.2d 3, (1967).
5. State ex rel. Schoonover v. Stewart, 89 Mont. 257 (1931).

6. Albright v. State of Montana, 281 Mont. 196, 1997.
7.  The Board finds that the evidence presented supports    its conclusion that the decision of the Flathead County Tax Appeal Board shall be modified and that the appeal of the taxpayers be granted in part and denied in part.

//

//

//

//

//

//

//

//

//

//

//

//

//

//

//

//

//

ORDER
IT IS THEREFORE ORDERED by the State Tax Appeal Board of the State of Montana that for tax year 2003 the subject property shall be entered on the tax rolls of Flathead County by the local Department of Revenue office at the value of $246,957 for the land and an improvement value reflective of 31 percent completion.  For the subsequent tax year, the value is that as determined by the DOR at 100% complete.    The appeal of the taxpayer is granted in part and denied in part.

    Dated this the 5th day of October, 2004.

BY ORDER OF THE

STATE TAX APPEAL BOARD

 ( S E A L )

_______________________________​​__

GREGORY A. THORNQUIST, Chairman

________________________________






JEREANN NELSON, Member





JOE R. ROBERTS, Member

NOTICE:  You are entitled to judicial review of this Order in accordance with Section 15-2-303(2), MCA.  Judicial review may be obtained by filing a petition in district court within 60 days following the service of this Order.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 5th day of October, 2004, the foregoing Order of the Board was served on the parties hereto by depositing a copy thereof in the U.S. Mails, postage prepaid, addressed to the parties as follows:

Robert A. Blickenstaff

550 Grouse Ridge Drive

Whitefish, Montana 59937

Office of Legal Affairs

Department of Revenue

Mitchell Building

Helena, Montana 59620

Flathead County Appraisal Office

100 Financial Drive Suite 210

Kalispell, Montana 59901-6090

James Eddington

Chairman

Flathead County Tax Appeal Board

P.O. Box 1313

Kalispell, Montana 59903

____________________________

DONNA EUBANK

Paralegal
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